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cumbrances are present sanction a totally inequitable result in deference to mis- 
taken principles. It is to be hoped that all jurisdictions will in future follow 
the doctrine of the present case, which does complete justice to all parties 
involved and is in accord with the fundamental principles of equity jurisprudence. 32 



The Effect op Knowledge that a Transaction with a Corporation is 
Ultra Vires. — Ultra vires acts are generally said by the courts to be "unlawful.'' ' 
Loosely speaking that is true, but it is important to note that "unlawful" does not 
necessarily mean that the acts involve moral turpitude, are contrary to public 
policy, or are prohibited by statute; they may be merely beyond the powers 
granted by the corporation's charter. 2 This distinction is of value in determining 
the rights of a party who knowingly enters into an ultra vires undertaking. Ac- 
cording to the courts of some jurisdictions, including the United States Supreme 
Court, it is impossible for a corporation, which is a mere creature of the state, to 
enter into or be liable for undertakings which are not expressly or impliedly 
authorized by the state. 3 The majority of state courts, however, do not apply 
this strict doctrine; they admit that the ultra vires undertaking is unlawful, but 
hold that a corporation, like an individual, can enter into such an undertaking. * 

second mortgage, but it appears that he believed that it had been extinguished by 
foreclosure and sale. His mistake was, therefore, one of law, not of fact. But 
the argument that one advancing money should receive the security upon which 
he relied applies with equal force, and there is no reason to draw any distinction. 
The majority of courts grant relief against such mistakes of law, particularly 
when special circumstances strengthen the equitable claim. See Gerdine v. 
Menage (1889) 41 Minn. 417, 421, 43 N. W. 91; Blakerman v. Blakerman (1872) 
39 Conn. 320, 326; Clarjt v. Lehigh Coal Co. (1915) 250 Pa. St. 304, 312, 95 Atl. 
462 (semble) ; (relief will not be given in the absence of special circumstances) 
2 Pomeroy, Equity Jurisprudence (1918) § 849. 

22 See Raehal v. Smith (C. C. A. 1900) 101 Fed. 159, 164. "Since the equitable 
doctrine of subrogation has been ingrafted on the English equity jurisprudence 
from the civil law, it Has been steadily growing in importance and widening in its 
sphere of application. It is a creation of equity, and is administered in the 
furtherance of justice." See also 5 L. R. A. (N. S.) 838, 50, L. R. A. (N. S.) 489. 



'See People v. Chicago Gas Trust Co. (1889) 130 111. 268, 292, 22 N. E. 798; 
State v. Nebr. Distilling Co. (1890) 29 Neb. 700, 715, 46 N. W. 155; Leigh v. 
Amer. Brake-Beam Co. (1903) 205 111. 147, 151, 68 N. W. 753. 

2 "But the term 'illegal', which is frequently used to describe a contract made 
by a corporation in excess of its corporate powers, in most cases means simply 
that the contract is unauthorized, or one which the corporation had no legal 
capacity to make. Such a contract may be illegal in the true and proper sense, 
but it may also be one involving no moral turpitude and offending against no 
express statute. The inexact and misleading use of the word 'illegal', as applied 
to contracts of corporations, ultra vires only, has been frequently alluded to." 
Bath Gas Light Co. v. Claffv (1896) 151 N. Y. 24, 35, 45 N. E. 390; see Bissell v. 
Mich., etc. R. R. (1860) 22 N. Y. 258, 285; Dav v. Spiral Springs Buggy Co. (1885) 
57 Mich. 146, 152, 23 N. W. 628. 

3 Chezvacla Lime Works v. Dismukes, Frierson & Co. (1888) 87 Ala. 344, 
6 So. 122; Downing v. Mt. Wash. Road Co. (1860) 40 N. H. 230; Central Transp. 
Co. v. Pullman's Pa'ace Car Co. (1891) 139 U. S. 24. 11 Sup. Ct. 478; De La 
Vergne Co. v. Germ. Savings Inst. (1899) 175 U. S. 40, 20 Sup. Ct. 20. Such a 
doctrine seems inconsistent with a corporation's liability for torts, which to- 
day is universal. Clark, Corporations (3rd ed. 1916) 242. It cannot be said 
that a corporation is expressly or impliedly authorized to commit a tort. The 
inconsistency might, however, be explained by the fact that a party to an ultra 
vires contract acts voluntarily, and to some extent occasions his own injury, 
whereas in the case of tort he is an involuntary sufferer. Salt Lake City v. 
Hol'ister (1886) 118 U. S. 256, 263, 6 Sup. Ct. 1055. 

4 ". . . corporations, like natural persons, have power and capacity to do 
wrong . . . While they have no right to violate their charters, yet they have 
capacity to do so, and are bound by their acts where a repudiation of them 
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On a contract which is ultra vires merely because unauthorized, these courts allow 
a recovery where the plaintiff has performed on his part. * This is put most 
frequently on the ground that it would be unjust to permit a corporation to set 
up its want of power to act, in order to escape its obligation on a promise upon 
which a plaintiff has acted to his detriment. e But if a person enters into an 
agreement which he actually knows to be ultra vires, it is not inherently unjust to 
preclude him from recovering on the contract, even though he has performed his 
side. Although it may involve no moral turpitude, the agreement is nevertheless 
unlawful and the plaintiff should not be allowed to benefit by his own wrong, 
even in the more liberal jurisdictions.' 

A different situation is presented where the plaintiff seeks to reimburse him- 
self for what he has paid over to a corporation in the course of an ultra vires 
engagement. This is generally permitted, where the contract has not been 
executed on both sides, 8 even by those courts which deny a recovery on the con- 
tract itself." In such an action, it should be immaterial that the plaintiff knew 
the undertaking was unlawful, in the sense that it was beyond the scope of the 
corporation's charter powers, 10 for in an action quasi ex contracH the plaintiff 
would be disaffirming, not affirming, the illegal transaction. " Where a corpora- 
tion exceeds its powers, the public interest may be sufficiently affected to justify 
the courts in denying a recovery based on a contract which the plaintiff knows 
to be ultra vires; but it is not affected to the extent of refusing to restore the 
parties to the stathis quo. Should the corporation have benefited in such a case 

would result in manifest wrong to innocent parties ..." V ought v. Eastern 
Bldg. & Loan Assn. (1902) 172 N. Y. 508, 517, 65 N. E. 496. 

" V ought v. Eastern Bldg. & Loan Assn., supra, footnote 4 ; Blackwood v. 
Chamber of Commerce (1914) 178 Mich. 321, 144 N. W. 823; Bath Gas Light 
Co. v. Claffy, supra, footnote 2, where the doctrine was applied even to a transac- 
tion which is commonly regarded as against public policy. See McQuaide v. 
Enterprise Brewing Co. (1910) 14 Cal. App. 315, 319, 111 Pac. 927. In one juris- 
diction a recovery is allowed on a purely executory ultra vires contract. Harris v. 
Gas Co. (1907) 76 Kan. 750, 92 Pac. 1123. 

'Wright v. Hughes (1889) 119 Ind. 324, 329, 21 N. E. 907; Vt. Farm Mach. 
Corp. v. De Sota Co-operative Corp. (1910) 145 Iowa 491, 122 N. W. 930, affd. 
131 N. W. 765; Latulippe v. N. E. Investment Co. (1913) 77 N. H. 31, 86 Atl. 361. 

'See Kanneberg v. Evangelical Creed Congregation (1911) 146 Wis. 610, 
617, 131 N. W. 353; Blackwood v. Chamber of Commerce, supra, footnote 5, p. 
324. An analogy might be drawn to the case where a corporation's power to 
contract depends upon the existence of certain facts, notice of which is not 
chargeable to one dealing with the corporation. In such a case, the corporation 
is generally held liable on the contract if the plaintiff acted innocently, but not 
if the plaintiff knew of the non-existence of the facts upon which the corpora- 
tion's power depended. Miners' Ditch Co. v. Zellerbach (1869) 37 Cal. 543; 
Northern Bank of III. v. Zepp (1862) 28 111. 180. Another analogy is where the 
plaintiff enters into a contract involving the breach of a prior contract between 
the other party and a third person. In such a case the plaintiff is allowed to 
recover on the contract if he was ignorant of the prior contract, but not if he 
was aware of it. Roberts v. Criss (C. C. A. 1920) 266 Fed. 296; (1921) 21 
Columbia Law Rev. 75. 

8 Where an ultra vires contract has been fully executed, the courts will not 
compel restitution, but will leave the parties where they find them. Long v. Ga. 
Pac. Ry. (1890) 91 Ala. 519, 8 So. 706; H. & G. M. Co. v. H. & W. M. Co. 
(1891) 127 N. Y. 252, 27 N. E. 831; Chase, etc. Co. v. Nat. Trust & Credit Co. 
(D. C. 1914) 215 Fed. 633, (semble). 

°U. S. Brewing Com. Dolese, etc. Co. (1913) 259 111. 274, 102 N. E. 753; 
Day v. Spiral Springs Buggy Co. (1865) 57 Mich. 146, 23 N. W. 628; Logan 
County Bank v. Townsend (1891) 139 U. S. 67, 11 Sup. Ct. 496; Citizens Cent. 
Nat. Bank v. Appleton (1909) 216 U. S. 196, 30 Sup. Ct. 364. 

"Day v. Spiral Springs Buggy Co. (1885) 57 Mich. 146, 23 N. W. 628. 

"See White Star Line v. Star Line (1905) 141 Mich. 604, 611, 105 N. W. 
135. See Central Transp. Co. v. Pullman's Palace Car Co., supra, footnote 3, p. 60. 
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by actually defrauding the plaintiff, there is all the more reason for allowing 
an action for unjust enrichment. 

Different conclusions might be reached, if the plaintiff advanced money to a 
corporation in furtherance of an unlawful undertaking which he knew involved 
moral turpitude. In such a case the courts are prone to deny the plaintiff any pro- 
tection of the law upon the defendant's failure to perform," and it is urged that 
this is proper even though the plaintiff is a victim of a fraud practised on him 
by the defendant. 13 This is on the theory that if a participant in such an enter- 
prise is subjected to every risk, there will be more hesitancy about entering into 
vicious dealings. Although fraud will thus be protected, it may be maintained 
that discouraging such enterprises is sufficiently important to warrant overlooking 
the rights arising out of a deception. 

Turning from contract to tort, the question arises whether a recovery for 
deceit will lie upon a misrepresentation that the corporation will perform an 
ultra vires act. Although at early common law it was thought that a corporation 
could not be liable for a tort, " this view has long been discarded for the more 
satisfactory doctrine that a corporation is liable for all the torts of its agents 
committed within the scope of their actual or apparent authority. ™ The corpora- 
tion's responsibility in this respect is the same as that of an individual for the 
acts of his servant. M According to the weight of modern authority, a corpora- 
tion is accountable for its torts, even when they are committed in furtherance 
of an ultra vires enterprise. " But should this liability extend to a case where 
an action of deceit is brought by one who knew that the corporation was acting 
uli'ra vires? That question was raised in the recent case of Smith v. First 
National Bank/" where the plaintiff knew it was ultra vires for the bank to 
hold or to sell a certain note, and yet relied on the representation of the bank 
president that he had the note and would sell it. The plaintiff advanced money and 
suffered a loss, since the bank did not in fact possess the note. On a number 
of previous occasions the plaintiff had bought notes of the defendant which he 
knew the defendant had no power to sell. The plaintiff sued the bank in deceit 
and was allowed to recover. It is submitted that while it would have been 
proper for the plaintiff to have recovered in an action quasi ex contractu for what- 

12 ". . . money paid on a contract malum in se can in no event be recov- 
ered." Keener, Quasi-Contracts (1893) 261. See Tracy v. Talmage (1856) 14 
N. Y. 162, 181; White v. Franklin Bank (Mass. 1839) 22 Pick. 181, 184; Metal 
Co. v. Webb Granite & Constr. Co. (1907) 195 Mass. 356, 362, 81 N. E. 251. 
For a discussion of the doctrine of locus poenittentiae, see (1915) 15 Columbia 
Law Rev. 175. 

" Williston, Contracts (1920) 1791. 

"Orr v. Bank United States (1821) 1 Ohio 36. 

1B 2 Machen, corporations (1908) 1072, 1652. 

"See L. & N. R. R. v. Hudson (1911) 10 Ga. App. 169, 171, 73 S. E. 28, 
where a corporation was held to come within the meaning of a statute making 
every person liable for the torts of his servant committed within the scope of 
his authority. See also Singer, etc. Machine Co. v. Phipps (1911) 49 Ind. App. 
116, 94 N. E. 793. 

" Hannon v. Siegel-Cooper Co. (1901) 167 N.Y. 244, 60 N. E. 597; Chamber- 
lain v. Cal. Edison Co. (1914) 167 Cal. 500, 140 Pac. 25; Nims v. Mt. Herman 
Boys School (1893) 160 Mass. 177, 35 N. E. 776. Contra, Bathe v. Decatur 
County Agric. Soc. (1887) 73 Iowa 11, 34, N. W. 484; Brokaw v. N. J. R. & 
Transportation Co. (1867) 32 N. J. L. 328. In Weckler v. First Nat. Bank 
(1875) 42 Md. 581, it was held that a corporation was not liable for a false 
representation by its agent that it would do an act without the scope of its 
legitimate powers. In the absence of knowledge by the plaintiff, or of proof 
that the agent acted without the scope of his apparent authority, it is difficult 
to see how this case can be supported. 

M (C. C. A., 8th Cir. 1920) 268 Fed. 780. 
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ever unjust benefit the bank might have received, 1 * it was erroneous to permit 
the plaintiff to maintain his action for deceit. The distinction is vital, for in a 
deceit action the plaintiff recovers damages for a wrong done to him, whereas in 
quasi-contract there is merely compulsory restitution of property to which the 
plaintiff is entitled. Just as a person should be unable to maintain an action on a 
contract which he knows to be ultra vires''" so here too he should not be able to de- 
clare on a transaction which he knew all along to be without legal sanction. Prac- 
tically, the result might not appear so startling in those jurisdictions where the 
measure of damages in a deceit action is the difference between what the plaintiff 
has parted with and what he has received; 21 but where, as in North Dakota, the 
jurisdiction in which Smith v. National Bank arose, the plaintiff's loss is measured 
by the difference between what he would have obtained had the defendant's repre- 
sentation been true and what he has actually received, 22 the result is equivalent to a 
recovery on the contract itself. And if an action of deceit is allowed in any event, 
it will lie even where the defendant has not reaped the benefits of the fraud, but 
where the plaintiff has been induced to pay to a third party. That is certainly at 
variance with the theory that where a person knowingly enters into an ultra vires 
transaction, the courts will do no more than to compel restitution of his property. 
Moreover, can it be said that the plaintiff in Smith v. National Bank had a 
right to rely on the representation of the bank president, when he knew that even 
had the representation been true he would have been engaging in an unlawful 
transaction? The mere fact that the corporation had in the past frequently suc- 
ceeded in transacting ultra vires business is not an assurance that it will again ex- 
ceed its charter powers. The presumption in such a case would be, rather, that 
the corporation would not engage in an unlawful transaction, just as the pre- 
sumption is that an individual will not violate the law. Finally, it might be argued 
that the plaintiff had no right to assume that the corporation's agent was acting 
within the scope of his authority. Where a person knows that what an agent of a 
corporation purports to do is ultra vires, he should at his peril ascertain whether 
or not the agent has actual authority so to act. In Smith v. National Bank 
it was not shown that the president had actual authority from the stockholders 
to represent that he had the note for sale. 

19 See supra, footnote 10. 

20 See supra, footnote 7. 

21 See Reno v. Bull (1919) 226 N. Y. 546, 553, 124 N. E. 144, reargument denied 
227 N. Y. 591; Reynolds v. Franklin (1890) 44 Minn. 30, 46 N. W. 139; Cunning- 
ham v. Ray (1919") 263 Pa. 492, 106 Atl. 884; Smith v. Bolles (1889) 132 U. S. 
125, 10 Sup. Ct. 39. 

"Beare v. Wright (1905) 14 N. Dak. 26, 103 N. W. 632; Grenderson v. 
Havana-Clyde Min. Co. (1911) 22 N. Dak. 329, 133 N. W. 554. This measure 
of damages was also adopted in Thomson v. Pentecost (1911) 210 Mass. 223, 
96 N. E. 335, and in Page v. Parker (1861) 43 N. H. 363. 



